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tial problems for precise definition of
this view are posed, however, by new
embryological data that purport to indi-
cate that conception is a “process” over
time, rather than an event, and by new
medical techniques such as menstrual
extraction, the “morning-after” pill, im-
plantation of embryos, artificial insemi-
nation, and even artificial wombs.5?

In areas other than criminal abortion,
the law has been reluctant to endorse
any theory that life, as we recognize it,
begins before live birth or to accord le-
gal rights to the unborn except in nar-
rowly defined situations and except
when the rights are contingent upon live
birth. For example, the traditional rule
of tort law denied recovery for pre-
natal injuries even though the child was
born alive$3  That rule has been
changed in almost every jurisdiction.
In most States, recovery is said to be
permitted only if the fetus was viable,
or at least quick, when the injuries were
though few | courts have
squarely so held.®4# In a recent develop-
ment, generally opposed by the commen-
tators, some States permit the parents
of a stillborn child to maintain an action
for wrongful death because of prenatal
injuries.®® Such an action, however,
would appear to be one to vindicate the
parents’ interest and is thus consistent
with the view that the fetus, at most,
represents only the potentiality of life.
Similarly, unborn children have been
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recognized as acquiring rights or inter-
ests by way of inheritance or other dev-
olution of property, and have been rep-
resented by ° guardians ad Ilitem.66
Perfection of the interests involved,
again, has generally been contingent
upon live birth. In short, the unborn
have never been recognized in the law as
persons in the whole sense.

X

In view of all this, we do not agree
that, by adopting one theory of life,
Texas may override the rights of the
pregnant woman that are at stake. We
repeat, however, that the State does
have an important and legitimate inter-
est In preserving and protecting the
health of the pregnant woman, whether
she be a resident of the State or a non-
resident who seeks medical consultation
and treatment there, and that it has still
another important and legitimate inter-
est in protecting the potentiality of hu-
man life. These interests are separate
and distinct. Each grows in substan-
tiality as the woman approaches_uerm
and, at a point during pregnancy, each
becomes “compelling.”

[13,14] With respect to the State’s
important and legitimate interest in the
health of the mother, the “compelling”
point, in the light of present medical
knowledge, is at approximately the end
of the first trimester. This is so be-
cause of the now-established medical
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